General legal considerations: search-and-rescue operations involving refugees and
migrants at sea
A. Introduction
This note sets out a number of legal considerations relevant to search-and-rescue (SAR) operations
involving refugees and migrants at sea, including issues arising in the context of cooperation between
the range of actors involved in SAR responses.1
B. The principle of non-refoulement: general considerations
1. The principle of non-refoulement is a cardinal principle of international refugee law, most
prominently expressed in Article 33 of the 1951 Refugee Convention.2 It prohibits any State
conduct leading to the return of a refugee ‘in any manner whatsoever’—including by way of
interceptions of various kinds on land or at sea3 (whether in States’ territorial waters, contiguous
zones, or the high seas)—to a place where they would be at risk of persecution related to a 1951
Refugee Convention ground or of other serious violation of human rights.4 The principle of nonrefoulement applies wherever the State in question exercises jurisdiction, including when acting
outside its territory (including outside its territorial waters) in the context of maritime search-andrescue operations or interception at sea.5
2. UNHCR’s Executive Committee (“ExCom”) has emphasized the fundamental importance of fully
respecting the principle of non-refoulement for people at sea, underlining that:
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interception measures should not result in asylum-seekers and refugees being denied access
to international protection, or result in those in need of international protection being
returned, directly or indirectly, to the frontiers of territories where their life or freedom
would be threatened on account of a Convention ground, or where the person has other
grounds for protection based on international law.6
3. To give effect in good faith to their obligations7 under the 1951 Refugee Convention and relevant
international human rights instruments, including the prohibition against refoulement, States are
obliged, inter alia, not to hand over those concerned to the control of a State where they would be
at risk of persecution (direct refoulement), or from which there is a foreseeable possibility that they
will be returned to another country where such a risk exists (indirect refoulement).8
4. Moreover, States parties are required to make independent inquiries as to the need for
international protection of persons seeking asylum, 9 a duty recognized in binding decisions of a
wide range of national and regional courts. 10 Courts, as well as ExCom, have underlined the
obligation to provide persons seeking asylum with access to fair and efficient procedures for
determining their status and protection needs. 11
5. Persons rescued or intercepted at sea cannot be summarily turned back or otherwise returned to
the country of departure, including in particular where to do so would deny them a fair
opportunity to seek asylum. Although search-and-rescue operations and interceptions at sea are
distinct, non-refoulement obligations are engaged equally in both circumstances. A person who is
rescued or intercepted at sea need not expressly indicate a desire or intention to seek asylum, or
use any special form of words to express that desire or intent, in order for the principle of nonrefoulement to be engaged.12 If the State concerned is aware or ought to be aware of facts about
the profile of persons in respect of whom return is contemplated, or of circumstances in the
country to which return is contemplated, which indicate a risk that such return may constitute
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refoulement, these must be taken into account—regardless of whether there has been an explicit
and articulated request for asylum. 13
6. Accordingly, before disembarking, transferring, or otherwise delivering or returning a person who
may be in need of international protection to the territory or jurisdiction of another State, States
need to ensure that the person concerned:14


will be admitted and protected against refoulement there;



will have access to fair and efficient procedures for the determination of refugee status or,
as applicable, other forms of international protection (including the ability to benefit from
previous recognition of refugee or similar protective status);



will be treated in accordance with international refugee law and human rights standards,
including appropriate reception arrangements and safeguards against arbitrary detention,
as well as appropriate assistance for persons with specific needs; and



if recognized as being in need of international protection, will be able to enjoy it in line
with relevant standards.

Disembarkation may, however, be required in limited circumstances as a matter of urgency in
order to protect human life in a situation of distress or force majeure (for example, if the rescuing
vessel itself were at risk of sinking, or if the vessel were forced under duress to disembark people
in a particular place, or required to do so to save their lives),15 where those considerations may
take priority. In such cases, however, all possible measures need to be taken to ensure protection
from refoulement, while seeking first and foremost to preserve human life. See also sections D and
E below.
7. Substantive assessment of the admissibility or merits of an international protection claim ought
not to take place at sea, unless reception arrangements and eligibility screening processes in line
with international standards can be guaranteed.16 This holds a fortiori where a State involved in the
rescue or interception operation is aware or ought to be aware that a proposed place of
disembarkation may not meet relevant standards—as set out in paragraph 6 above—generally or in
respect of a particular individual, or where any doubt subsists in that regard. International
protection claims should ordinarily be processed on land in the territory of the State in which
those concerned have arrived (including following their arrival in the State’s territorial waters) or
which otherwise has jurisdiction over them (including where the State has exercised effective
control over those concerned outside its territory).17 At the same time, a State which allows
disembarkation on its territory of rescued persons—particularly in situations involving large
numbers of people—need not, in UNHCR’s view, be solely responsible for providing durable
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solutions on its own territory, if appropriate responsibility-sharing mechanisms are established in
line with international law and applicable regional legal frameworks.
C. Search and rescue: general considerations
8. International maritime law and the law of the sea impose clear duties on flag States, coastal States,
and shipmasters with regard to assisting persons in distress at sea. 18 These duties, which reflect a
longstanding maritime tradition, are set out in a number of key international treaties,
complemented by guidelines developed by the International Maritime Organization (“IMO”).19
9. Flag States shall require masters of a vessel, in so far as they can do so without serious danger to
the ship, its crew or passengers, to:


render assistance to any person found at sea in danger of being lost; and



proceed with all possible speed to the rescue of persons in distress, if informed of their
need of assistance, in so far as such action may reasonably be expected of him or her. 20

Similarly, the master of ‘any ship which is in a position to provide assistance on receiving
information from any source that persons are in distress at sea is bound to proceed with all speed
to their assistance…’21
10. Importantly, the duty to assist persons in distress at sea applies ‘regardless of the nationality or
status of such persons or the circumstances in which they are found.’22 The duty to assist thus
applies in respect of all refugees and migrants in distress at sea, regardless of their particular status
or circumstances, and regardless of whether or not it is suspected that the vessel in distress is
operated by smugglers. Given that refugees and migrants travelling by sea typically travel in
overcrowded, unseaworthy boats without a professional crew, UNHCR’s view is that a
humanitarian and precautionary approach to identifying and responding to potential distress
situations will be consistent with good-faith implementation of relevant obligations under
international law, whose fundamental objective is to prevent loss of life at sea. 23
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11. In addition, relevant treaty law recalls that rescued persons must be ‘treated with humanity, within
the capabilities and limitations of the ship’.24
D. Disembarkation: general considerations
12. When persons in distress are embarked in the course of a rescue operation, States are obliged to:
co-ordinate and co-operate to ensure that masters of ships providing assistance by
embarking persons in distress at sea are released from their obligations with minimum
further deviation from the ships’ intended voyage, provided that releasing the master of the
ship from the obligations under the current regulation does not further endanger the safety
of life at sea.25
13. Although international maritime law does not provide for specific obligations which would
determine in all cases which State is responsible to allow disembarkation on its territory, key
treaties indicate that the State responsible for the search-and-rescue region in which a rescue
takes place is required to ‘exercise primary responsibility for ensuring such co-ordination and cooperation occurs, so that survivors assisted are disembarked from the assisting ship and delivered
to a place of safety, taking into account the particular circumstances of the case and relevant IMO
guidelines.’26 The States concerned are to arrange for such disembarkation to occur ‘as soon as
reasonably practicable.’27
14. Further, IMO’s non-binding guidance indicates that ‘the responsibility to provide a place of safety,
or to ensure that a place of safety is provided, falls on the Government responsible for the SAR
region in which the survivors were recovered.’28
15. ‘Place of safety’ is not defined in the relevant treaty law. The IMO’s 2004 Rescue Guidelines
indicate that a place of safety is a place:


where the survivors’ safety of life is no longer threatened;



where their basic human needs (such as food, shelter and medical needs) can be met; and



from which transportation arrangements can be made for the survivors’ next or final
destination.29

16. Proposed arrangements for the disembarkation or transfer of rescued persons (whether
disembarkation to land territory or transfer to another vessel) should not be considered as meeting
the requirements of delivery to a ‘place of safety’ if there is reason to believe that they may entail
a risk of violating non-refoulement obligations under international refugee or human rights law.30
IMO’s relevant guidance notes that, in identifying a place of safety:

Frontex-coordinated operations, the factors it sets out may serve as a useful summary of relevant considerations for
implementing SAR obligations at international law, consistent with the approach recommended here.
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[t]he need to avoid disembarkation in territories where the lives and freedoms of those
alleging a well-founded fear of persecution would be threatened is a consideration in the case
of asylum-seekers and refugees recovered at sea.31
17. In addition, identification of a place of safety for the delivery of rescued persons needs to take into
account any risk that rescued asylum-seekers or refugees might subsequently be transferred or
returned from that place to a place where they would be at risk (indirect refoulement; see
paragraphs 3 and 6 above).
E. Considerations relating to coordination by a State’s maritime rescue coordination centre (MRCC)
of operations outside that State’s search-and-rescue region (SRR), including where assets of
another coastal State are involved
18. In cases where a possible distress incident is identified in a place where there is no declared SRR,
or no functioning MRCC, the MRCC of a coastal State may assume responsibility for coordinating
SAR responses outside its own SRR.32 In some regions, States have in the past assumed
responsibility for coordinating SAR responses in international waters off the coast of other States
where there is no SRR or functioning MRCC, including operations involving their own assets,
merchant ships, NGOs, and assets of other States.
19. The authorities of coastal States which assume responsibility for coordinating rescue operations
involving merchant vessels, NGOs, or assets of other States, need to act consistently with the
implementation in good faith of their obligations under international law, including international
maritime law, refugee law, and human rights law. It is consistent with those obligations, and with
the imperative to protect human life at sea, that an MRCC coordinating a SAR response outside its
own SRR will seek to mobilize those assets which are best able to respond in a timely and effective
manner.
20. At the same time, an MRCC that coordinates SAR operations outside its own SRR should refrain
from giving directions or advice33 which it knows or ought reasonably to know would have
negative human-rights implications for those requiring assistance, unless doing so is unavoidable in
order to respond to serious and imminent risks to human life at sea in a situation of distress or
force majeure.34
21. A coastal State whose MRCC coordinates a SAR response outside its own SRR is not necessarily
responsible, under international law, for the conduct of assisting vessels involved in that
response.35 Where the rescue operation involves the coordinating State’s own assets (or assets
acting directly under its control), relevant conduct is likely to be attributable to that State. Rescued
persons in such cases will typically come under the jurisdiction of the coordinating State either de
jure (by virtue of flag State jurisdiction), or because it has otherwise exercised effective control
over them. By contrast, where the rescue operation involves private or public vessels flagged to
another State, the State of the coordinating MRCC could not usually be said to be responsible for
the conduct of those vessels,36 or to exercise jurisdiction in respect of rescued persons.
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22. States have duties to cooperate on SAR responses. Nonetheless, a State playing a role in SAR
coordination would not, in general (but see section F below), be responsible under international
law for the conduct of another State which undertakes SAR or law-enforcement activities off its
own coasts on its own account (whether in its territorial waters, the contiguous zone, or the high
seas).
23. It is recalled that the SAR Convention provides that SRRs ‘shall be established by agreement
among the Parties concerned.’37 In reaching agreement to establish or formalize SRRs in areas not
previously covered by an agreed SRR, States should take into account the considerations set out in
this note, as well as the likelihood that proposed SAR arrangements between States could result in
increased numbers of rescued persons being disembarked in the territory of the State responsible
for the SRR, including in places where their lives or freedoms would be at risk, or in serious
violations of human rights.
F. Considerations relating to support provided by other States to coastguards of a coastal State
24. In assessing whether States providing capacity-building or other forms of assistance to a coastal
State—for instance, to support SAR or law-enforcement capabilities—may be responsible at
international law in respect of human rights violations committed by the latter, regard should be
had to Article 16 of the International Law Commission’s Articles on the Responsibility of States for
Internationally Wrongful Acts,38 which addresses State responsibility in cases of aid or assistance
in the commission of an internationally wrongful act by another State.
UNHCR, November 2017

in charge of the vessel were in fact acting on behalf of that State in carrying out its instructions. It is not at all clear,
however, that such circumstances are capable of rising to the level of ‘conduct directed or controlled by a State’ as
contemplated by Art 8. On the other hand, ordinarily, the conduct of an assisting vessel would not be attributable to the
State of the coordinating MRCC merely by virtue of each playing its role in the international SAR system. It should be
noted in addition that flag states will have obligations of due diligence to adopt appropriate measures to ensure that
shipmasters of private vessels act in accordance with applicable obligations under international maritime, refugee, and
human rights law. It should be noted, moreover, that pursuant to IMO’s non-binding guidelines (see Rescue Guidelines,
para 5.7), the shipmaster should comply with any relevant requirements of the Government responsible for the SAR
region where the survivors were recovered, or of another responding coastal State, and seek additional guidance from
those authorities where difficulties arise in complying with such requirements.
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international law. See eg, James Crawford, State Responsibility: The General Part, 2013 (CUP), pp 42-43; James Crawford,
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